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SEV Consultation workshop “Business restructuring and
Bankruptcy as a requirement for economic recovery”

MINUTES

(The text below forms part of the main statements made during the consultation workshop. It has been drafted by executives of the SEV Business Environment Observatory and are  not considered as the official minutes)

General statement: 
[bookmark: _GoBack]For SEV, an effective solution to the problem of Non Performing Loans (NPLs) is the main prerequisite for the restoration of growth and stabilization of economy. 
Managing business failure is therefore a vital issue, especially under the light of the present financial recession, and it should be done through procedures, that will safeguard the granting of a “second chance” for those that deserve it and at the same time prevent the creation of “moral hazard” and distortion of competition phenomena.
Due to the above, certain improvement recommendations must come forward, concerning the provisions that govern the management of business economic insolvency especially with regard to the OCW, the bankruptcy code and company law provisions. 
The successful restructuring and survival of viable businesses that are currently in crisis should be at the heart of such an initiative, on the basis of recent EU developments and the handling of bankruptcy cases both in Greece and abroad.
SEV and the Business Environment Observatory, carried out a consultation workshop on Tuesday 7th November 2017, (15:30- 18:30 hours) at SEV premises titled «A functional framework for business restructuring and bankruptcy as a requirement for economic recovery», to facilitate the exchange of opinions on the effectiveness of processes and to form specific recommendations for immediate implementation.
Scope:  
The workshop was structured in two thematic circles «Restructuring & reorganization” and “Bankruptcy and second chance» on the basis of the out of court settlement mechanism, restructuring and bankruptcy provisions, as these have formed recently and are yet to be amended, in light of the various national and European developments.
The discussion was based on the presentation of two working documents titled “Early warning mechanisms, acceleration of bankruptcy procedures and second chance” and “The treatment of creditors during the bankruptcy procedure”.  
Functional issues and the practical impact that particular legislative tools have on the market, especially the ones providing for prevention and elimination of financial dead- end situations such as the Out of the Court Workout (OCW), have been our primary concern and have resulted in the shaping of certain proposals. 
We have also focused on the inability of debtors and creditors in foreseeing failure, along with the importance of the banks’ role, the relatively small number of successful reorganizations, restructurings and bankruptcies compared to the number of the Non-Performing Loans (NPLs) and Non-Performing Exposures (NPEs), as well as the actual ability to preserve the value of the business assets until it goes bankrupt or reorganized. 
Furthermore, we have dealt with competition and moral hazard issues arising from the ability of the bankrupt entity to turn active again and accumulate new unsustainable debts towards creditors, employees and the state, through the granting of a “second chance” in conjunction with a creditor’s possible settlement for debt write-off. 
Objective:
The objective of the workshop was to update SEV’s views on the matter, as these are depicted in the relevant thematic study «The Greek bankruptcy framework; Second chance or slow death?»[footnoteRef:1] as well as in the special report «Bankruptcy law as a growth requirement».  [1:  Methodology was based on data collection from local and international official sources, such as the Courts of First Instance, ELSTAT, the Commercial Registry and TAXIS together with OECD countries’ benchmarking regarding the speed and cost of bankruptcy procedures. Important bankruptcy cases both in Greece and EU were examined, as well as US best practices, and an assessment of the differences and areas most suitable for useful interventions was carried out. Finally, we captured the core legal provisions and processes, together with the alternative routes of the Greek bankruptcy law.] 

These papers form part of the broader initiative that SEV has initiated in an attempt to depict the current situation regarding the bankruptcy framework and suggest viable solutions to address the important problems.

The aim of the workshop was to detect and concentrate all the components that form a problematic situation and to suggest realistic proposals, starting from the beginning and focusing on the formation and augmentation of NPLs and NPEs and the accumulation of due business debt. 

Main findings:
Regarding the statistical data on NPEs and NPEs, it is noted that the respective volume is dropping at a steady pace, from 100,8 billion euros in 2015, to 106 billion euros in December 2016 and the first quarter of 2017 in 105,1 billion euros, which accounts for the 45,2% of the total exposures.
Nevertheless, NPLs remain a serious impediment, since they deprive the economy from vital resources, creating major dead ends to the banking system while hampering the competitiveness of the country. 
At a European level, according to EE data, 1 out of 2 of the total number of businesses close down within the first 5 years, with bankruptcy being the first cause by 15%. 
Fear of bankruptcy in Greece, under the economic recession, is the highest within the entire EU. 
Within 2015, the sectors that formed the bankruptcy set up, were services by 36,9% commerce by 32,1%, construction by 20,6% and industry by 10,4%. 
In Greece, some of the major bankruptcy cases were Marinopoulos SA with a total debt of 1,324 billion Euros, Jetoil SA with 314,5 million euros and DOL SA with 190 million euros. 
According to the World Bank “Doing Business 2014” study, Greece stands in the 87th position among 189 countries, given that, the conclusion of a bankruptcy of a medium enterprise, needs an average of 3.5 years, while in countries such as Ireland, the corresponding duration is just 3 months.
These shortfalls in the framework have paved the way to the creation of the zombies phenomenon. Based on the PwC “Stars vs Zombies” study, from 2009- 2013, employed assets in the economy reduced by 15.5 billion euros exclusively due to the zombies and initially through the accumulation of losses.
There are a number of barriers that delay and undermine both bankruptcy procedures but, mainly, restructuring agreements, before the initiation of bankruptcy. These issues are mainly:

1. Lack of efficient preventive restructuring mechanisms and early warning systems.

2. Legal omission to predict the ability of a company to undergo an automatic dissolution in case there are no sufficient assets to cover the cost of bankruptcy procedures, even though this is something allowed in other legal frameworks. On the contrary, according to the Greek framework, the bankruptcy petition is rejected and the debtor is deprived the ability to dissolve and liquidate, thus turning into a zombie and burdening the market and the entire economy. 

3. Insufficient specialization of judges in the various technical aspects, due to the legal framework that allows judges to serve up to 4 years per grade in a court department. Some judges may have a relevant educational background however, this is not sufficient. Educational seminars rarely take place during their service.

4. Increased duration of specific bankruptcy proceedings that lead to loss of asset value and to lack of ability of healthy businesses to use and capitalize these assets. 

5. Even though the restructuring procedure provisions concern entities that have not yet reached the level of a continuous and permanent payment standstill, they yet form part of the bankruptcy law, bearing thus the stigma of bankruptcy, accompanied by the relevant social and economic repercussions.  

6. The different mechanisms provided by the legal framework (OCW, restructuring, bankruptcy) are activated on the basis of specific financial instability benchmarks which however are not distinct. In particular, a certain level of vagueness has been detected to the initiation of “bankruptcy”, “insolvency” and “imminent performance incapacity”.

7. In addition to the above, these financial instability benchmarks are not clearly linked with the key events along the different available pre-bankruptcy and bankruptcy pathways and they are not used as tools of gradient access to the different procedures, a possibility provided by other legal frameworks.

8. OCW platform for the first time collects in a single platform valuable and critical data regarding the various debt amounts of a single debtor owed to different creditors. However, this law will become de-activated once it has “fulfilled” its purpose, and this platform, even though extremely useful for future debt management, is set to become inactive.

9. One-dimensional adoption of the second chance philosophy, as the specific issue is not adequately addressed with regard to the natural persons-directors acting on behalf of the bankrupt legal persons. Today, to the extent that these natural persons are burdened entirely and automatically with the debts of the corporation, they become debtors towards the state. And if their personal income and property compares unfavorably with the debts of the entire de-facto bankrupt corporation, as usually is the case, they de facto become personally bankrupt. But, since they are, or were in the past, employees of the corporation, they are not merchants and therefore according to the strict reading of the law do not have the right to declare personal bankruptcy. As a result, these persons remain in the tax authorities’ and social security organizations’ registries as “debtors”, unable to proceed with certain actions that require for the issuance of a tax compliance certificate. Even if the company they once were part of, has arrears or even has made an arrangement to pay them off, they cannot even sell their personal property without a - difficult to obtain - permission. The subtle point here is that all this happens without having to prove lack of good faith or negligence, but automatically.

10. High personal responsibility level of the officials acting on behalf of the creditors both private and the state, during the management of a write-off or in the event they need to deal with a blocking minority. While law 4472/ 2017 (art. 65) recently dealt with the matter, it is yet not clear enough whether it sufficiently insures bank employees, and there seems to be a lack of trust that this law will be truly enforced. 

11. Public sector has adopted a courageous stance with respect to write downs in Law 4472/2017, and that refers to debt write downs. But the same courageous stance is not clearly adopted in the context of restructuring efforts that are more interesting for larger and more complex cases. Even though the law allows for the possibility for write downs as part of restructuring deals within the context of law 3588/07 and to the extent that the state participates in the process “as any creditor”, a narrow interpretation currently put forward by the administration limits this participation to a rescheduling of payments and write downs of penalties and interest, but not capital. This dual standard adopted now de facto by the public sector risks to lead to a cherry picking of pre-bankruptcy processes not on the basis of the merit each alternative pathway offers according to the attributes of the case, but according the “administrative arbitrage” that will follow from the simple fact that law 4472/2017 offers the promise of write downs by the public sector, while the provisions with respect to the participation of the public in write downs by laws 3588/07 and 4307/2014 leave room for the possibility of a conservative interpretation that does exclude capital write downs.

12. While direct super-priorities have been weakened to some extent with respect to secured creditors, some super-priorities that actually are to be addressed according to SMOU by September 2017 still remain. The issue of securing claims, both on real estate and on liquid assets, is expensive and onerous in Greece while at the same time there is no easily accessible registry of secured credits that any creditor can cheaply access. Super priorities remain fully in effect for unsecured creditors. In addition, law 4472/2017 includes a largely incomprehensible treatment of the valuation of assets that secure claims, and that has a high potential to degrade unpredictably and substantially the true value of secured assets for the creditors that have asked for that security.

13. A number of indirect super priorities however may be more important than the above direct super priorities and distortions in the handling of secured claims. In particular, the practice to hold officers of companies accountable with their personal property for the arrears of the company towards the tax authorities and social security funds, along with the automatic initiation of penal charges against them when the company has arrears or if a tax audit leads to additional taxes, places a huge pressure on managers to pay off the state at any cost, and then abandon the company to the bankruptcy procedure. Former officers that are not any more with the company can also be hold accountable with their personal property in full for all the debts of the company and without the need to prove lack of good faith or negligence. 

14. There is a number of unresolved tax and accounting issues on VAT and income tax initially paid by the creditor to the state in the context of certain transactions with the debtor, yet the relevant amounts were later on written down within the context of pre-bankruptcy procedures. Also, the loss incurred by write-downs currently can only be carried forwards and matched with taxable income for 5 years. Till the end of 2017, the write down that benefits a debtor is not considered taxable income only if the creditor is a bank. Therefore, according to a strict interpretation of the law, if the creditor is not a bank but a supplier or possibly even the public sector, the relevant amount is considered to be taxable income.

15. Disposition of assets is not transparent enough, resulting to the creditors’ lack of trust to the bankruptcy administrator in charge and to the general idea of agreeing to participate into the bankruptcy procedures in the first place. 

16. Lack of a fully functional electronic system for the recording and registration of the data of court decisions on bankruptcy cases, connected with the public electronic databases of GEMI and TAXIS. As a consequence, the completeness, integrity and accuracy of the information included in each state database is contested.

17. Creditors have little influence over any bankruptcy procedure. The trustee appointed according to the bankruptcy law faces numerous limitation that slow him down. First of all, according to law 3588/2007, she/ he is appointed randomly, on the basis of general expertise and previous experience requirements, even for cases where expertise and good knowledge of the specialized topic may determine the duration of the entire process. Moreover, the creditors or a body representing them lack the ability of voicing consent or not. Apart from that, the relevant fee is calculated based on the duration of the process, which results in a disincentive for the fast conclusion of cases. 

18. According to Law 4307/2014, special administration that de facto works as a more flexible procedure to handle bankruptcy of a going concern, requires for a bank to be among the creditors which limits the flexibility and appeal of this bankruptcy procedure. 

19. Lack of legal cover for bank and state officials that deal with blocking minorities, causing great backlogs in the managing of certain cases.

20. Lack of trust in alternative dispute resolution mechanisms, and denial to use such mechanisms as a first resort choice, to prevent crisis in an early stage. 

21. Lack of an efficient “bad faith debtor” detection mechanism within the framework of the OCW, which acts as a disincentive to creditors.

22. In the process of OCW, creditors’ claims fulfillment method is not clear especially with regard to the obligation of secured creditors to settle for the current value of their claim and not withhold it until its value recovers.

23. The OCW electronic platform has not been fully activated yet, therefore it is not easy to cross check the debt data. This results in a lengthy procedure, not only due to the fact that the coordinator must carry out the cross check himself, but also due to the multiple claims of the creditors challenging the debt amount declared by the debtor.  

Recommendations:

We acknowledge the important progress made in the past years that has on numerous accounts led to significant improvements in pre-bankruptcy and bankruptcy procedures. However, we also argue that addressing key remaining weaknesses will allow them to fulfill their, much needed, potential. 

Therefore, SEV, based on the findings of the thematic study and the special report, proposes the below specific interventions:

1. Fortify existing preventive mechanisms and create new ones by working down the effective backlog and amount of incoming bankruptcy cases. More particular, existing provisions used to detect the symptoms and causes of a crisis (such as law 4449/2017 “on the mandatory control of annual and consolidated financial statements”, laws 2109/1920 on SAs, 3190/1955 on LLCs and 4072/2012 on IKE) should be connected to the bankruptcy mechanisms so that if the first “signs” of such a crisis arise, the debtor will be obliged to file an OCW claim within a 6-month period. In the same context, the obligation of capital companies to publish their financial statements should be further strengthened by imposing strict administrative penalties. LLCs in particular, do not face any penalty in the event they fail to publish their financial statements. This could lead to an early recording of the financial difficulties businesses face and therefore, it could be easier to prevent the continuation of their activity without a necessary plan to avoid further crisis. Denying to draft such a plan or take any other action necessary, should lead to the exclusion of the debtor to file an OCW petition and the automatic forward of this case to the bankruptcy procedures. 

2. Automatic companies’ resolution when the assets do not suffice for the conclusion of a bankruptcy case. Companies should also automatically be deleted from business registries and cease to exist as legal entities, instead of becoming zombies.  

3. Provide adequate and continuous training of judges and court staff so that they can deal with the specialized legal, financial and technical aspects. 

4. Provide for a minimum compulsory pre-drafted scheme of arrangement for small businesses to lead to faster processing of restructuring plans by courts and assist parties during negotiations. This way, business restructuring schemes could become an actual bankruptcy preventive tool. 

5. Transfer restructuring provisions outside the bankruptcy procedure, into an “early” preventive stage, before the payment standstill takes place. This could create a distinct “financial instability milestone” that should be used in a unified way by all bankruptcy frameworks. 

6. Improve the definitions of specific terms, to ensure that all “grey” areas leading to legal uncertainty as to the scope of certain provisions are abolished. Especially terms such as “bankruptcy”, “insolvency”, “payment standstill”, “failure to fulfill”, “imminent performance incapacity” and possibility of insolvency” should be clearly and uniformly defined in all legal texts.

7. Create functional and interoperable bridges between the various insolvency mechanisms, to enhance debtors’ incentives to choose between them, based on the level of financial instability, with a preference to the out of court alternative systems. 

8. Create a new, permanent mechanism, based on the context of the OCW, to make use of the full potential that the OCW platform has provided, and allow all creditors, either social security funds, tax authorities, bank institutions or entities, to have a mutual understanding of the full picture of the debt obligations of the debtor, at an early stage. Consequently, the debtor’s actual financial situation will be earlier detected and thus effectively manageable. 
 
9. Apply a true second opportunity to natural persons participating in the legal person that has gone bankrupt. The absence of a court order verifying the release should also extend to the procedures that are a precondition to declaring a debtor fit for release. 
Also, a release of the debtor has to be accompanied with the abolition of restrictions to engage in certain commercial and professional activities, as is the case today when someone who is registered as bankrupt can no longer obtain a “no bankruptcy” certificate which is currently a prerequisite to obtain many professional licenses, or to license numerous economic activities. The proper way to resolve this is to eliminate the unconditional and unreasonable, non-proportional, transfer of debts from the corporation to the managers. But even in the case of lack of good faith or negligence, if the assets and income of the officer are insufficient to cover the debts of the corporation, and respecting the principle of proportionality, the ability to declare personal bankruptcy should be there also for managers of bankrupt corporations. Finally, the state has to accelerate the procedure according to which it strikes from its claims list, claims that are highly unlikely to be ever collected. 

10.  Issue a circular on the debt write downs responsibility of, especially public sector, officials.   

11. Neutralize participation of the public sector in write downs in all legal pathways. This contradiction should be resolved, permitting explicitly capital write downs in line with the bold stance adopted in law 4472/2017 for the other pre-bankruptcy and bankruptcy pathways as well.

12. Reduce the cost of information and of securing credit which is of particular interest to smaller creditors. Create a cheaper registry of all secured debts, to enter a secure claim and to gather information,. 

13. Use bad faith and negligence as proof requirements for all the personal property of the officer or member of the board, as arrears towards the state. Even in this event, the claim on personal property should be strictly proportional. In addition, penal charges should be filed only when tax evasion is proved, and strict technical preconditions for tax evasion are met. To be specific, an audit that does not accept expenses according to vague or changing laws that are interpreted differently retroactively should not lead to unconditional penal charges. This point is critical in order to remove a strong disincentive for shareholders and managers to engage in attempts to rescue companies.

14. Reinstate clearly and legally solidly the VAT provisions on the return of tax that has already been paid by the supplier and written down within the context of pre-bankruptcy procedures, with a simple procedure and under reasonable preconditions. An honest discussion has to be initiated on the matter, on how companies can be credited with this VAT return given the possibility that very large sums will be involved. The same applies to the income tax already paid on the profits computed according to the invoice, and part of which is now written down. Furthermore, on the ability to carry forward the loss only for 5 years, we suggest that this period is extended, at least to 10 years, given the depth and length of the Greek depression, and given that in most other EU countries the time period available to do so exceeds 10 years or is even infinite (are also foreseen by the CC(C) TB draft directives). Moreover, the write down either carried out by a bank or by any other creditor, should not be considered taxable income to the extent that it takes place in any of the legal pre-bankruptcy pathways, including private agreements. Furthermore, the current provision for write-downs of bank claims should be extended beyond the end of 2017.

15. Make disposition of assets transparent and best practices and technologies such as e- auctions should be used.  

16. Make a fully functional electronic system for recording and registration of bankruptcy and bankruptcy related court decisions and claims obligatory, together with the abolition of existing bankruptcy books and court registers. This should become the sole bankruptcy registration system that should also be interconnected to GEMI and TAXIS, to avoid legal and technical issues arising from the lack of power of the users of these databases to reach the system.

17. Provide for the ability of a majority of creditors to express support for the appointed trustee (syndikos). The latter, can then enjoy in the liquidation process provided in Law 3588/2007, an increased freedom of action, in line with the provisions already applicable in the case of the special administrator of Law 4307/2014. In particular, the trustee should be able to sell assets without first initiating an auction with a reserve price, or without following certain procedural details like the need to first verify all creditors before proceeding with the sale of assets should be also brought in line with Law 4307/2014. Thus the swift disposal of assets will proceed along with the verification of the creditors. The criteria for his selection should be determined based on the specialization and expertise in the economic sector and activity in question. Moreover, the fee should be determined on a value, speed, successful outcome and recovery value basis. That could boost the trust of creditors in the process. 

18. Abolish the provision requiring for a bank to be among the creditors in the process of the special administration of Law 4307/2014, in order to broaden the appeal of this bankruptcy procedure. In addition, the creditor majority needed to consent could be reduced. This is especially the case as the system verifies the success of the changes made in law 3588/2007 and till one can assess if law 3588/2007 needs more improvements, beyond the specific ones mentioned above and the horizontal improvements mentioned above. 

19. Give creditors the ability to decide the dismissal of shareholders that do not agree to participate in the business rescue. A provision should also provide for the dismissal of the previous owner of the company acting in ill faith and continuously declining to reach an agreement with creditors.  

20. Raise awareness of alternative dispute resolution mechanisms. 

21. Provide for “bad faith” debtor exclusion on the basis of a detection and support of creditors’ mechanism through certified insolvency practitioners. 

22. Clarify creditors’ claims fulfillment method depending on the OCW procedure.

23. Make the OCW electronic platform fully functional so that claims on the amount of debt are easily resolved. Moreover, provide for an automatic forward of the OCW application in the next phase and elimination of data cross check examination, with exemptions provided only for objections raised by the debtor. Last but not least, monitor and record every phase of the OCW platform function. 
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